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Brandon Roberts appeals from his convictions for second-degree domestic
assault and victim tampering. He contends the circuit court erred in refusing his
proposed instruction for the lesser included offense of third-degree domestic
assault. He also asserts that the court erred in permitting the State to join his
charges and abused its discretion in overruling his motion to sever.

CONVICTIONS VACATED AND CAUSE REMANDED.

Division One holds:

(1) The circuit court erred in refusing to instruct on the lesser included
offense of third-degree domestic assault. The only differential element between
second-degree and third-degree domestic assault is that second-degree requires the

mental element of knowingly, while third-degree requires the mental element of



recklessly. Under Section 562.021.4, RSMo 2000, evidence establishing that the
defendant acted knowingly is sufficient to establish that he acted recklessly.
Because the jury could have believed that part of the State's evidence establishing
that Roberts acted recklessly and disbelieved that part of the State's evidence
establishing that he acted knowingly, a basis in the evidence existed to convict him
of third-degree domestic assault. Therefore, Roberts was entitled to the lesser
included offense instruction.

(2) The circuit court did not err in joining the charges and denying the
motion to sever. Joinder was proper because Roberts's victim tampering charge
was dependent upon and related to the domestic assault charge. Severance was
not required because evidence of the two offenses was simple, and evidence of the

other offense would have been admissible in the trial for each offense.
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